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(i) 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellant the questions presented are: 


1. Whether the act of the plaintiff in placing himself in an area 
where he was forbidden to be by the so-called safety rules of the 
general contractor constitutes contributory negligence as a matter of 
law. 


2. Whether the act of the plaintiff in placing himself on the de- 
fendant's lift can be held to constitute contributory negligence as a 
matter of law merely because such action by the plaintiff was in viola- 
tion of the so-called safety rules of the general contractor. 





3. Whether the act of the plaintiff in placing himself on the lift 
in violation of the so-called safety rules of the general contractor con- 
stituted contributory negligence as a matter of law when it is shown 
that the presence of the plaintiff on the lift had no causal connection 
with the accident and had no direct contributory effect in bringing on 
his injury. 

4. Whether the act of the plaintiff in placing himself on the lift 
in violation of the so-called safety rules constituted contributory negli- 
gence as a matter of law when it is shown that the conduct of the plain- 
tiff in violating such rules was merely passive and was not the moving 
and effective or proximate cause of his injury. : 


5. Whether the act of the defendant in undertaking to carry the 
plaintiff to the roof in its lift required the defendant to exercise due 
care so as not to cause injury to the plaintiff. : 


6. Whether the use of the lift by the employees of the defendant 
and employees of the general contractor established a permissive use 
and was sufficient to require the defendant to exercise due care So as 
not to cause injury to those persons using the lift. : 


| 
| 
| 
| 
| 
| 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 
| 
This is an appeal by the plaintiff Otis E. Smith from an Order of 
the United States District Court for the District of Columbia granting 
the motion for summary judgment of the defendant John B. Kelly, Inc. 
Jurisdiction of this Court to review the Order appealed from is based 


upon Section 1291 of Title 28, U. S. Code. 








2 
STATEMENT OF THE CASE 


It appears from the pleadings and deposition of the plaintiff that 
the following facts exist without substantial controversy: 


The plaintiff was employed as an assistant superintendent by John 
McShain, Inc., the principal contractor engaged in the construction of 
the Atomic Energy plant at Germantown, Maryland. The defendant, 
John B. Kelly, Inc., was a subcontractor engaged by John McShain, Inc. 
to do the brick work construction on that project. In order to facilitate 
its work the defendant had erected and operated and maintained a motor 
driven lift or hoist enclosed in a tower which was used to carry bricks 
to the various floor levels of the building. On the day of the accident, 
February 19, 1957, the defendant loaded onto the lift a motor driven 
wheeled vehicle called a buggy which was loaded with bricks.. The buggy 
and bricks were to be hoisted to the fourth floor and there unloaded. 
The plaintiff went onto the lift with the authorization of the defendant's 
agent in charge of the operation of the lift, sat on the buggy’s seat and 
requested the engineer who operated the lift to take him to the roof 
(App.8). The engineer replied that he was not going to the roof but that 
he would run the plaintiff up to the roof and then drop the buggy back 
from the roof to the fourth floor for unloading. The defendant was 
operating the lift through one of its employees, Bill Walker. When the 
lift reached the fourth floor level on which defendant's employees were 
working, the defendant's labor foreman complained to the plaintiff of 
certain hindrances to the defendant's work and the plaintiff agreed to 
undertake action which would remove those hindrances and assist in the 
carrying out of the defendant's work.(App. 16). This was within the 


_ scope of plaintiff's duties as assistant superintendent of the general con- 
tractor (App. 6 ). As the lift rose past the fourth floor, the buggy began 
to move, the platform of the lift tilted, and the buggy rolled, catching in 
the framework and pinning the plaintiff against the braces of the hoist 
framework, resulting in serious injuries to the plaintiff. The defendant's 
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| 
labor foreman saw the buggy as it began to move and yelled at the top 
of his voice to the engineer" to stop the lift. The defendant's engineer, 
who was located about 25 feet from the lift tower, did not stop the lift 
until he felt the cable "taking up." By the time the engineer acted, the 
buggy had struck the plaintiff and gained such momentum that it rolled 
off the platform, hurtling four floors to the ground below. The em- 
ployees on the job, including the plaintiff, had been instructed not to 
ride the lift and two safety meetings had been held wherein the em- 
ployees were advised that it was against the so-called safety rules of 
the general contractor to ride the lift. This was the first time plaintiff 
had used the lift. The lift, however, was generally used by defendant's 
labor foreman and by a number of defendant's laborers and by other 
employees of the general contractor for transportation of the employees 





as well as the transportation of material. (App.14 ). 


The plaintiff charges that the proximate cause of the accident was 
the careless and negligent construction, erection, loading and operation 
of the lift by the defendant. Plaintiff also charges that the buggy was 
carelessly and negligently loaded onto the lift by the defendant without 
restraining devices and that the defendant negligently failed to stop the 
lift in sufficient time to prevent injury after it had knowledge that the 
buggy was moving on the platform. | 


STATEMENT OF POINTS 


1. The Court erred in granting the Motion for Summary Judg- 
ment of the Defendant. ! 


2. The Court erred in finding as a Senator of law that tne plaintiff 
was guilty of contributory negligence. | 


3. The Court erred in finding as a matter of law that the plain- 
tiff's alleged violation of the safety regulation constituted contributory 
negligence. 
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4, The Court erred in finding as a matter of law that the presence 
of the plaintiff on the lift contributed to the happening of the accident. 


5. The Court erred in concluding that the plaintiff's presence on 
the lift constituted contributory negligence as a matter of law. 


6. The Court erred in finding as a matter of law that the presence 
of the plaintiff on the lift was a proximate cause of the accident merely 
because it was in violation of the defendant's safety regulations. 


7. The Court erred in granting the Motion for Summary Judgment 
although the pleadings and the depositions clearly demonstrated the 
existence of genuine issues as to material facts, namely, as to whether 
the plaintiff was an invitee of the defendant when he was on the lift and 
whether the plaintiff was guilty of negligence which was-a legal or 


proximate cause of the accident. 


SUMMARY OF ARGUMENT 


1. It is the established rule in Maryland that, in order to bar 
recovery of a plaintiff, the conduct of the plaintiff must have a direct 
contributory effect in bringing on his injury. If the conduct of the plain- 
tiff is merely passive, and a mere condition of the accident, rather than 


the moving and effective cause of the injury, it is regarded as a remote 


cause and will not bar recovery. The question of whether the conduct 

of the plaintiff in violating the so-called safety rules was the proximate 
cause of the injury lies in the realm of fact and not law. Under the 
Maryland law there is the same necessity for the application of the 
doctrine of proximate cause to bar recovery based on violation of a 
regulation as in the ordinary negligence case involving no such violation. 


2. The violation of the so-called safety rules of the general con- 
tractor had no causal connection with the accident which caused plain- 
tiff's injury. 





3. The defendant having undertaken to carry the plaintiff to the 
roof for a mutual purpose was required to exercise due care. The 
accepted use of the lift by the employees of the defendant and the general 
contractor constitutes such a permissive use as to require the defendant 


to exercise due care to prevent injury to passengers on the lift. 


ARGUMENT 


RULING OF THE TRIAL COURT 





The trial court, as the basis for the granting of the motion for 
summary judgment, held that the plaintiff by placing himself in an area 
where he and others were forbidden to be, in violation of the so-called 
safety rules of the general contractor, was guilty of contributory negli- 
gence as a matter of law. We contend that the trial court erred in this 
ruling since the act of the plaintiff in placing himself on the lift, even 
though in violation of the so-called safety rules of the general contrac- 
tor, had no contributory effect in bringing on his injury, and that under 
the facts of this case, and the applicable Maryland law, there is no 
legal ground for holding that the conduct of the plaintiff constituted such 
negligence as to bar his recovery. , 


CONTRIBUTORY NEGLIGENCE OF PLAINTIFF 
UNDER THE MARYLAND LAW DOES NOT 
PRECLUDE RECOVERY UNLESS IT IS THE 
CONCURRENT AND PROXIMATE CAUSE OF 
THE INJURY. ! 
It is an established principle of law that the contributory negli- 
| 
gence of a plaintiff will not preclude recovery unless such negligence 
proximately contributes to the accident. This principle is followed by 
the Maryland Courts. Thus in the case of Bull S.S. Line v. Fisher, 
196 Md. 519, 77 A 2nd 142, the Court of Appeals of Maryland held that 
a plaintiff was not precluded from recovery unless his negligence 


directly contributes to the happening of the accident. The court in that 


| 


| 
| 
| 
| 
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case noted that the question of whether the plaintiff was contributorily 
negligent so as to bar recovery was a question of fact for the jury. It 
is the rule in Maryland that the contributory negligence of the plaintiff 
in order to preclude recovery must be a concurrent and proximate 
cause of the injury. In Goldman v. Johnson Motor Lines, Inc., 192 Md. 
24, 63 A 2nd 622, the Court stated: 


"Where negligence is relied upon as a defense to 
bar recovery for an injury resulting from an 
accident such negligence must have been concur- 
rent and the proximate cause of the injury com- 
plained of. If the negligence of the defendant is 
the proximate, and that of the party injured the 
remote, cause of the injury, the action is main- 
tainable, notwithstanding the party injured may 
not have been entirely without fault.” (Emphasis 
added) 


VIOLATION OF SO-CALLED SAFETY REGULATIONS 
WILL NOT PRECLUDE RECOVERY UNLESS SUCH 
VIOLATION IS THE MOVING AND EFFICIENT CAUSE 
OF THE INJURY. 


This accident occurred in Maryland and it is accordingly neces- 
sary to apply the substantive law of that state. The Maryland courts 
hold that there is the same necessity for the application of the doctrine 
of proximate cause in order to bar recovery in a case involving the 


violation of a statute as in an ordinary negligence case involving no 
violation of a statute. In the case of Dallas v. Diegal, 184 Md. 372, 
41 A 2nd 161, the Court of Appeals of Maryland spoke very clearly on 
this subject: 


St is the universally accepted rule that mere viola- 
tion of a statute or ordinance will not support re- 
covery in a negligence case unless it be further 
shown by legally sufficient evidence that the alleged 
negligence was the proximate cause of the injuries. 
That rule has been repeatedly stated by this Court 
and is in conformity with the recognized law on the 
subject in other jurisdictions as well. 


* * * *€* *€* *& * 
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"The universality of the rule is indicated by the 
statement of it, supported by cases from various 
jurisdictions, in Blashfield' Cyclopedia of Auto- 
mobile Law and Practice, Perm. Ed., vol. 4, 
Section 2591, as follows: 


"'The fact that, while the driver of a motor vehicle 
is violating a statute or ordinance, relating to the 
rules of the road, or use of the street by motor 
vehicles, injuries are inflicted or sustained in the 
operation of such vehicle, does not create a cause 
of action for the injuries inflicted, or preclude 


recovery for an injury sustained, unless such 
violation is the proximate cause of the injury.' 


"*'Whether the violation, at the time of the injury 
sustained or inflicted in the operation of a motor 
vehicle, or an ordinance or statute regulating 
traffic on the highway, is regarded as negligence 
per se, or otherwise, is immaterial in the appli- 
cation of the above rule, as there is the same 
necessity for the application of the doctrine of 
proximate cause in an action based on the viola- 
tion of a statute as in the ordinary negligence 
case involving no violation of a statute.'"’ (Em- 
phasis added) | 

And in Kelly v. Huber Baking Co., 145 Md. 321, 125 A 782 the court said: 


'%* * %* it has been uniformly held in this Court that — 
where a violation of a statute or an ordinance is | 
relied upon * * * by way of defense to an action 
brought by one violating such statute, where but 
for the statute the defendant's negligence would 
have entitled the plaintiff to recover, that the 
violation of the statute relied upon either as a 
cause of action or a defense, to constitute either, 
must have been the proximate cause of the acci- 
dent. 


Similarly, in Vassillion v. Sullivan, 94 N.H. 97, 47 A 2 us, the 
Supreme Court of New Hampshire said: 


"The fact that a plaintiff is a trespasser, or violator | 
of the law, does not of itself discharge another 
from the observance of due and proper care to- 
wards him; neither will it necessarily preclude him 








8 


from a recovery against a party guilty of negli- 
gence. . 


x * * * * * * 
"Failure to observe a statutory requirement is ‘im- 


material unless it contributed to the accident’." 

Since under Maryland law the violation of a statute or ordinance 
does not preclude recovery for an injury unless such violation is the 
proximate cause of the injury, it is difficult to perceive how the mere 
violation of the rules of a private company, which do not have the force 
of law, can be regarded as negligence per Se. 


It is also the law in Maryland that the negligence of a plaintiff in 
order to bar recovery must be the moving and effective cause of the injury. 


In discussing the test of proximate cause the Maryland court in Bloom v. | 
Good Humor Ice Cream Co. of Balto., 179 Md. 384, 18 A 2nd 592, said: 


"Tt must be the natural and probable consequence 
of the negligent act, unbroken by any intervening 
agency, and where the negligence of any one per- 
son is merely passive and potential, while the 
negligence of another is the moving and effective 
cause of the injury, the latter is the proximate 
cause and fixes the liability.” 


The Supreme Court of Wyoming in a very comprehensive study of 
remote and proximate cause in the case of Lemos v. Madden, 28 Wyo. 1, 
200 P 791, said: 


"But if the original wrong furnished only the con- 
dition or occasion, then it is the remote and not 
the proximate cause, notwithstanding the fact that 
there would have been no loss or injury but for 
such condition or occasion. * * * There must 
be a causal connection, and that must be from 
proximate cause, as that has been defined by the 
courts, and not from remote cause, to injury. 

* * * A cause may, in law, be considered a 
remote cause, notwithstanding the fact that no 
injury would have occurred, if it had not happened." 
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PLAINTIFF'S PRESENCE ON THE LIFT MERELY A 
CONDITION AND NOT A CONTRIBUTORY CAUSE 
OF THE ACCIDENT. 


The rule that the conduct of a plaintiff which is merely a condi- 
tion and not a cause of the accident will not bar recovery has been ac- 
corded universal application. Thus in Jones v. New York, New Haven 
and Hartford Railroad Co., 275 Mass. 139, 175 N.E. 487, the Court 
said: | 


"The rule . . . is in substance that a plaintiff en- 
gaged in a criminal act at the time of sustaining 
injury through the negligence of another is not 
thereby necessarily precluded from recovery. He | 
is precluded from recovery provided the element 
of criminality involved in that act and intended to 
be punished by the law has direct contributory 
effect in bringing on his injury. He may recover | 
(if the other essentials of liability are established) | 
provided the element of criminality involved in | 
that act and intended to be punished by the law did 
not have a direct contributory effect in bringing 
on his injury. The law on its civil side will not ! 
aid a violator of the criminal law in seeking relief | 
from the consequences of his own transgression. _ 
But it will not deny relief if the illegal factor of a 
plaintiff's conduct has no causal connection with 
the injury for which he seeks compensation. The 
distinction is often said to be between an illegal 
act which is a mere condition and an illegal act 
which is a contributing cause. This doctrine has 
now become firmly fixed and has been followed in 
numerous decisions." 





In Russell v. Richardson, 302 Ill. App. 589, 24 N.E. 2d 485, the 
Court clearly stated that: | 


"The mere fact that plaintiff was violating the law 
at the time he was injured will not bar his right 
to recover unless the unlawful act in some way 
proximately contributed to the accident in which 
he was injured. * * * In determining whether 
the unlawful conduct of plaintiff will bar his right 
to recover there must be kept in mind the distinc- | 
tion between that which directly and proximately 
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produces or helps to produce the result as an effi- 
cient cause and that which is a necessary condition 
or attendant circumstance of it. If the illegal act 
is a mere condition which made it possible for the 
accident to occur but is in itself no part of the acci- 
dent it will not bar recovery. It is, of course, an 
essential condition of most accidents that the in- 
jured party be where he was at the time he was in 
order for the injury to occur, and the fact that he 
would not have been there if he had not been violat- 
ing the law is not, in itself, a defense.” (Emphasis 
added) : 


And in McGinnis v. Delaware L & W Railroad Co., 98 N.J. Law 
160, 119 A 163, the Court said: 


"But the fact, if it be the fact, that the work was 
being done in the street without a permit from the 
city will not defeat recovery where, as here, the 
absence of a permit did not contribute to the in- 
jury. * * * It cannot be said that had the dece- 
dent’s employer possessed a permit at the time of 
contact with the wire, decedent's injury would have 
been any the less certain or serious. The absence 
of a permit was merely a condition and not a con- 
tributory cause of the injury." 


And as the Municipal Court of Appeals for the District of Colum- 
bia recently pointed out in the case of Conn v. Hillard, 82 A. 2d 368, 
370: 


"A distinction is well recognized between a cause 
of an accident and a condition. Thus an event may 
be one without which a particular injury would not 
have occurred; yet if it was merely the condition 
or occasion affording opportunity for the other 
event to produce the injury, it is not the proximate 
cause thereof." 





11 


ACQUIESENCE BY DEFENDANT IN USE OF LIFT BY 
EMPLOYEES REQUIRED DEFENDANT TO EXERCISE 
DUE CARE TO PREVENT INJURY. 
We contend that there is sufficient evidence to show that the plain- 
tiff was an invitee of the defendant at the time of his injury. It is un- 
disputed that he had the express permission of defendant's agent to be- 





come a passenger on the lift. The defendant's engineer specifically 
undertook to carry the plaintiff to the roof. Moreover, the plaintiff's 
undertaking at the request of the defendant, to remove certain hinder- 
ances to the latter's work was within the scope of plaintiff 's employ- 
ment and was for the mutual benefit of both defendant and the general 
contractor. These facts support a finding that the defendant was re- 





quired to exercise due care so as to prevent injury to plaintiff. 


It is the established rule in this jurisdiction that on a motion for 
summary judgment, the court will view the evidence most favorably to 
the party against whom it is directed, giving to that party the benefit of 
all favorable inferences and presumptions that may be drawn from the 
evidence. Applying this rule to the present case we contend that a jury 
could find that the frequent use of the lift by the defendant's labor fore- 
man and other employees of the defendant and the general contractor 


constituted such a permissive use as to impose on the defendant the 


duty of exercising due care. 


CONCLUSION : 

It is submitted that based upon the present record there are 
genuine issues of material facts for determination by a jury, and that 
it was accordingly error for the trial court to grant the motion for 
summary judgment. Although plaintiff entered upon the lift in violation 
of the so-called safety rules of the general contractor, he did nothing 
which contributed towards the happening of the accident. The act of 
plaintiff in going upon the lift had no such causal connection with his 
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injury as to bar recovery. The negligence of the plaintiff, if any, in 


going upon the lift, was not the moving and effective cause which pro- 
duced the harm but constituted a mere condition of the accident. The 
defendant having permitted the employees on the job to use the lift and 
having undertaken to carry the plaintiff to the roof was bound to exer- 
cise due care for the safety of the plaintiff. 


Respectfully submitted, 


PHILIP J. LESSER 
RAYMOND C. KATES 
SIDNEY EDELMAN 
I. IRWIN BOLOTIN 


917 - 15th Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


OTIS E. SMITH 
Germantown, Maryland 
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[Filed April 17, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


OTIS E. SMITH 
Germantown, Maryland 
Plaintiff . 
vs. ) Civil Action No. 1002-58 


) 

) 

) 

) 

) 

JOHN B. KELLY, INC. 
1850 H Street, N. W. ) 
Washington, D. C. ) 
) 


Defendant 


COMPLAINT ) 
(Damages for Personal Injuries -— Neglig ence) 


1. Plaintiff is a citizen of the State of Maryland. Defendant is a 
corporation doing business in the District of Columbia. The amount in 
controversy exceeds the sum of $3, 000.00, exclusive of interests and 
costs. 

2. On February 19, 1957, the Defendant was engaged as a sub- 

contractor in brickwork construction on the Atomic Energy Plant at 
Germantown, Maryland, pursuant to a contract with John McShain, Inc. , 
who was the general contractor and Plaintiff's employer. To facilitate 
the performance of its work, the Defendant, prior to said date, had 
erected, operated and maintained a motor driven lift or hoist, together 
7 with a framework, within which the lift operated, and other appur- 
tenances thereto. At all times hereinafter mentioned the sand lift, its 
cargo, framework appurtenances and its operation were under the ex- 
clusive control of the Defendant. 

3. On February 19,1957, the Defendant negligently and carelessly 
loaded said lift with a wheeled vehicle, called a "buggy", carrying 
bricks. While the lift so loaded was at ground level, the Plaintiff, who 
was lawfully on the premises as an employee of the general contractor 





3 
aforesaid, entered onto the lift and became a passenger thereon with 


the consent and authorization of the Defendant's employee and agent in 





control and in charge of the operation of said lift. The said buggy was 
to be unloaded on the fourth floor and the Defendant's agent and em- 
ployee agreed to take Plaintiff to the roof and then to return the lift to 
the fourth floor to discharge the buggy. : 


4. The Defendant failed to give Plaintiff any notice or warning of 
the danger created by its careless and negligent loading of the lift and 
of its careless and negligent loading of the lift and of its failure to pro- 
vide any restraining means to prevent the buggy from rolling, = the 


Plaintiff was not aware of such danger. 
5. The Defendant then caused the lift to ascend, carrying the said 
loaded buggy and Plaintiff to a height of about thirty feet. At this point 
the lift began to tilt and the buggy began to roll by reason of the negli- 
gent and careless construction, erection, loading and operation of the 
lift by the Defendant and without any act of the Plaintiff contributing there- 
to. Although this happening was known, or in the exercise of reasonable 
care should have been known, tothe Defendant, the Defendant continued 
to cause the lift to ascend until the buggy caught in the framework, 
hurled Plaintiff to one side and pinned him against the braces of | said 
framework, inflicting painful, severe and permanent injuries upon him. 
The buggy continued its motion, fell from the lift and hurled pared feet 
to the” “ground. 
6. The Defendant knew, or in the exercise of ordinary care would 
have known, that the operation of the lift, constructed, erected and 
loaded as aforesaid, placed the Plaintiff, who was a passenger thereon, 
in a position of imminent peril and ‘Hegligently failed to exercise ordinary 
care to prevent injury to him. Further, said Defendant, acting in reck- 
less disregard of the safety of the Plaintiff failed to exercise ordinary 
care to prevent injury to the Plaintiff by causing the lift to continue to 
rise after the buggy began to roll. i 
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7. By reason of the negligence of the Defendant as aforesaid, 
Plaintiff sustained serious and painful and permanent bodily injuries, 
great physical and mental pain, anguish and suffering, and he has been 
forced to incur and will continue to incur substantial expenses for medi- 
cal attention. ' 

WHEREFORE, Plaintiff demands judgment of the Defendant in the 
amount of $50, 000, 00 besides the costs of this action. 


/s/ Philip J. Lesser 


Attorney for Plaintiff 
x * * * 


JURY DEMAND 
Plaintiff demands a trial by jury. 


/s/ Philip J. Lesser 
Attorney for Plaintiff 


LL 


[Filed June 3, 1958] 
ANSWER TO COMPLAINT 


Comes now the defendant John B. Kelly, Inc. by and through its’ 
attorneys Welch, Daily and Welch and for an answer to the Complaint 
filed herein state: 

First Defense 

The compiaint fails to state a cause of action upon which relief 
may be granted. 

Second Defense 

The defendant admits the jurisdiction of this Court, admits the 
allegations contained in paragraph one (1), denies. the allegations con- 
tained in paragraphs three (3), four (4), five (5), six (6), and seven (7) 
of the Complaint. As to the injuries and damages alleged to have been 
sustained in paragraph seven (7) of the Complaint, the defendant is 
without sufficient information or knowledge to either admit nor deny 
but demands strict proof thereof. 
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Third Defense : 

The defendant denies each and every allegation of negligence and 
for a further defense avers that if the plaintiff was injured or damaged 
as alleged it was as a result of his sole negligence; and/or contributory 
negligence. | 

Fourth Defense 

Each and every allegation not specifically admitted or denied is 
hereby denied. 

WHEREFORE, the defendant having fully answered all allegations 
of the complaint filed against it, prays that the complaint be dismissed 
with costs to the plaintiff. i 





WELCH, DAILY & WELCH 


By: /s/ Arthur V. Butler | 
Attorneys for defendants 
* * * * 


[Certificate Of Mailing] 


EXCERPTS FROM DEPOSITION OF OTIS E. SMITH — 
Washington, D. C., July 24, 1958 
Thereupon, s ‘ie 
OTIS E. SMITH, 
plaintiff in the above-entitled cause, was called for examination by 
counsel for defendant, and after having been sworn by the Bola, was 
examined and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BUTLER: : 
Q. Will you please state your full name and your home address? 


A. Otis Edwin Smith, Germantown, Maryland. 


| 
| 
* * * * : 
Q. Who are you employed by? A. John McShane. | 
Q. For how many years have you been so employed by John 
McShane? A. Right around four years. 
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Q. In what capacity are you employed by John McShane Company? 
A. Well, now that I don't know. As a laborer or assistant superintendent, 
I guess it is rated on his job. 

Q. In February, 1957, were you assistant superintendent? A. Yes. 

Q. And on what job site were you assistant superintendent ? 

A. Atomic Energy building, Germantown. 

Q. For how long were you assistant job superintendent out at the 
Atomic Energy Commission job site? A. 18 months. 

* * * * 

Q. What do your duties consist of as assistant job superintendent 
of the Atomic Energy job site? A. Well, you keep the building moving 
along, seeing that the materials are on the job and in plenty of time. 
And if anybody--subcontractors, has any problems, he comes to the 
assistant superintendent. 

* * * * 

Q. At these meetings weekly with the superintendents of the 
various subcontractors, do you discuss the various safety regulations ? 
A. No, not at job meetings. 

Q. Do you have special safety meetings that you conduct? A. As 
far as I know, the job is 18 months up there at Germantown and we had 
two safety meetings that I know of. 

* * * 

@. Are there records kept of the safety meetings? A. No, not 
that I know of. I mean the superintendent usually gives--instructs the 
safety men. 

Q. Have you at any time conducted the safety meetings on the 


Atomic Energy Commission job site? A. No. 
* x * * 


Q. Were you present at these two safety meetings? A. Iwas 


present at one. 
* * * * 
Q. And at this safety meeting that you were present, did they 
discuss the riding of passengers in lifts, material lifts on the job site? 
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A. Yes, they discussed riding lifts and bulldozers, and so forth on the 
job. | 
Q. Were there instructions given at that time that passengers 
were not to ride the material lifts on the job site? A. Yes, we were 
instructed not to ride them. 

Q. And you in turn, as the assistant job site sioerintenett were 

supposed to see that that regulation was carried out? A. Well, 
I don't know, I can't answer that whether I was instructed to. I wasn't 
instructed to. Whether my job was to see that that was done, I don't 
know, I can't answer that. 

Q. Isn't it a fact that when the job superintendent, your immediate 
superintendent-- A. (Interposing) Yes. | 

Q. --tells you about certain safety regulations on the job site, 
that as his assistant, you are supposed to see that they are carried out? 
A. Well, I guess that is right, yes. | 


* * * * 


Q. What was your occasion to go over to the tower on that B 


wing? A. To go over to the tower. 
Q. Over to the tower? A. To go to the roof. I went to the tower 
to go to the roof over in D wing which we was making up concrete for, 





to check the concrete yardage to see how it was turning out. I wanted 
to check and see if we had enough concrete left over to make a = 
retaining wall. | 

Q. You wanted to check to see if they had completed the pouring 

up there? A. Yes, to see if I had enough concrete left to pour 
this retaining wall which was to tie in with C and D wings on the 
ground floor. : 

Q. Can you give me the approximate time that you reached the 
tower on the Bwing? A. It was approximately a quarter until one, or 
one o'clock; somewhere along there. | 

Q@. At the time that you went over to the tower, was the ut on 
the ground? A. The lift was--yes, it was down. It was down. | 
was loading the lift. 
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Q. Pardon me? A. They was running a buggy on the lift there, 
just running the buggy on the lift, and he was ready to take it to the 
fourth floor--to the third floor. To the fourth floor, I believe it was. 
Yes, it was the fourth floor. 

Q. Do you know who was putting the buggy on the lift at that time? 
A. It was a labor worker for John B. Kelly. 

Q. Do you know his name? A. No, I don't. 

Q. Was the buggy loaded with bricks? A. Yes. 

Q. Is that a gas driven buggy? A. Yes. 

Q. What did you do then? A. Well, I was--the way it happened, 
I walked by there and I seen that the buggy just went on and I knew they 
was getting ready to take it up to the third or fourth floor. At the time 
they was working through the building on the third and fourth, and I 
walked on there and I sat down on the seat and I told the engineer, and 
I said, "Take me to the roof." He said, "I am not going to the roof but 
I will run you on up to the roof.” He says, "I want this buggy to go off 
on the fourth floor,"’ and he says, "You ring me four bells," and he says, 
"} will drop the buggy back down." And I said, "O.K.” 

Q. At that time, you were aware there was a regulation against 
passengers riding on a material lift? A. No, not at that time. I didn't 
think about it. I mean I wanted to go to the roof. I wanted to check that 
concrete pouring. That is all I had in my mind. 

Q. Had you ever ridden that lift before? A. The first time. 

Q. Had you ever ridden material lifts since you had been on that 
job? A. No. 

Q. You did know it was against regulations to ride the lift? 

A. I did, yes. That is a known fact to all the workers on any job, yes. 
10 Q. You had been in construction work about how long? A. Right 
around 16 years. 

Q. There was other means to get up to the roof? A. By ladders. 

Q. Wasn’t there stairs too? A. No. 

Q. There were no stairs? A. No. 

Q. Just ladders? A. That is right. 
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Q. Had you ever been up on the roof on that particular building 
before? A. Oh, yes. ! 

Q. How would you get up on previous occasions? A. Ladders. 

Q. About how many times had you been up on the roof? A. Well, 
I would say a thousand. i 

Q. This was the first time you rode the lift? A. That is right. 

Q. At the time that you told the operator of the lift that you 
wanted to go to the roof, did he say anything to you? A. No. The only 
thing he said to me, he says, "ring me four bells when I get you. to the 
roof,'' and he says, "I will drop her down to the fourth floor and’ they 
can take the buggy off there." | 

Q. Do you know the name of the operator of the lift? A. I think 
it is William Walker. Bill Walker. I always called him Bill. I think his 
name is Walker. | 

Q. About how far away from the lift is the operator of mes lift 
located? A. That is from the tower where he is located? : 

Q. Yes. A. It is usually located right around 25 feet from the 


tower. 


Q. In this particular case, was it located about 25 feet away from 
the tower? A. Yes. ! 





Q. Do you know Mr. Walker well? A. No. 
Q. Do you recall him saying to you, "Smitty, you are riding at 
your own risk if you go up." A. No, sir. | 
Q. Do you deny that he made that statement to you? A. Yes, sir. 
Q. When you got on the lift, where did you sit? A. I sit on the 
buggy seat. 
Q. On the buggy seat? A. Yes. 
Q. Where did you place your feet? A. There isa checkered 
plate there, you know, for your feet to rest on. 
Q. Was the buggy running at the time you were sitting on it? 
A. Yes. ! 
Q. Do you know if the buggy has an automatic Bete 
A. Not that I know of. I don't know whether those buggies have an auto- 
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matic transmission, or how they are operated. 


Q. Do you know where the throttle or gas is located? A. The 
gas is located on the righthand side on those buggies. 

Q. Ona pedal? A. Yes. 

@. Have you ever operated one of these buggies? A. No. ButI 
know where the gas- I mean, I know I have watched, you know, start 
them up. 

Q@. Were you the only other person on the lift at the time it was 
going up to the roof? A. That is right. 

Q. As you were sitting there on the buggy, which way were you 
facing? A. I was facing the building. 

Q. Were you looking straight ahead, or were you looking up? 

13 A. Iwas going up between- There was John B. Kelly's labor 
foreman was on the third floor. 

Q. What's his name? A. Third or fourth floor, I'm not sure on 

‘this. But anyhow, he was hollering to me because of a lot of noise there, 
you know. So he was talking loud and he wanted the fourth floor cleaned 
up and he wanted to stock up brick. So I told him just as soon as I got 
over there to the D wing, I said, "I will be right back to see you," and I 
says, "I will get her cleaned up." So first thing I know, this skiff wing 
tilted, causing the buggy to shift into the braces on the tower, pinning 
me between the braces and the buggy, and he yelled, when he seen the 
skiff tilt. 

Q. What do you mean by a "Skiff tilt"? A. The platform. It is 
the skiff. He seen what was happening. He seen the buggy roll for- 
ward, but it happened so darned fast that I just--I didn't realize what 
was going on although I grabbed for a brace when I seen the buggy shift- 
ing. By that time he was yelling at the top of his voice to the engineer. 
And this engineer, he felt the cable--he told me later that he felt the 
cable taking up, you know, pulling pretty hard to the hoisting engine and 
he shut her down, and by that time I was pinned between the braces 
there and he shut her down and I rolled off the buggy down to the skiff. 

MR. LESSER: Rolled off, did you say? 
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14 THE WITNESS: Well, I had to get down there and unloosen my 
foot which was pinned in. It sheared my thumb. I smashed my thumb on 
the brace when I reached forward and the buggy came up against that. 
BY MR. BUTLER: 

Q. That is your right thumb? A. Yes, and my foot, ae my 
thigh here was pinned in between the braces. | 

MR. LESSER: Indicating the left foot. 

MR. BUTLER: The left foot and the left thigh, indicating was 
caught in the bracing. 

THE WITNESS: Yes. And my foot was twisted up in between the 
braces and the buggy, too, and I got down there with my left hand and I 
got my foot untangled from the braces and the buggy and I rolled down 
off where the bricks and stuff was on the bed, you see. I was up against 
the bed. I was up on the bed, in other words, and the motor and every- 


thing was pinning me in there. : 
BY MR. BUTLER: _ 
Q. Was the load of bricks in front of you or back of you on the 
buggy? A. In front. | 
Q. And the seat is in the rear of the load of bricks? A. ‘That is 


right. 


Q. As you were going up, you were conversing with the man on 
the fourth floor? A. Yes. | 

15 Q. What's his name? A. Roy. I don't know what his name is. 
Q. He is a labor foreman for Kelly Company? A. That is right. 
MR. LESSER: The witness indicated third or fourth floor. 
THE WITNESS: Third or fourth floor, I'm not certain what floor 


he was on. 








BY MR. BUTLER: i 

=>» Q. Would you place, in reference to the floor where the accident 

happened? A. It happened between--just as we was leaving the fourth 

floor. i 
Q. On your way to the roof? A. That is right. 


Q. Did there come a time that you, prior to the accident, that you 
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stood up? A. No. 


Q. You remained seated through the entire procedure? A. That 
is right. 

Q. Until you -- A. (Interposing) I seen this labor foreman 
started hollering first and I then realized what was happening but it was 
too late then to get out of the way of the buggy. 

16 Q. How large is the lift platform that you were sitting on in the 
buggy? A. I would say it is approximately six foot square. 

MR. LESSER: Excuse me. For identification purposes only, is 
the lift platform just referred to by Mr. Butler, what you called the 
skiff before ? 

THE WITNESS: That is right. 

BY MR. BUTLER: 

@. How large would you approximate the size of the buggy was? 
A. I would say that buggy is at least five and a half feet long. That is 
overall. There is only about three inches, I believe, clearance, on 
each end of the buggy when it is on the skiff. 

Q. The clearance from the end of the buggy to the end of the 
skiff on either end is about three and a half inches? A. I would say 
around three and a half inches. 

Q. Is there an emergency brake on the buggy? A. Not that I 
know of. I don’t know too much about those buggies. 

Q. You don't know where the location of the emergency brake is? 
A. No. 

Q. Do you know if the emergency brake was on when you first 
got in and sat on the buggy? A. No, I seen this colored fellow run it 

17 on the cage and he jumped off and I walked on and sat on the seat 
and I didn't notice whether he put an emergency brake on it or not. I 
know there wasn't any chocks on it. 

Q. There was no chocks on the wheels? A. No. 

Q. After you got your left foot free and you rolled off the buggy, 
what happened to the buggy? A. It went on out the cage. Out of the 
cage tower. 
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Q. Did it fall to the ground? A. Yes. 
Q. Then were you brought down to the ground floor? A.. Yes. 
This Kelly's labor foreman, he hollered to the engineer to lower the 
skiff down. | 


* * * * 


32 Q. Is the tower which we have been discussing, a metal as 


work tower? A. Yes, pipe. 

Q. Pipe. Was that the only tower or material lift on that partic- 
ular building at the time, in February of 1957? A. At that particular 
spot, yes. I mean on B wing there, but I had one set up over there on 
C wing. I had one set up on E wing. I was pulling concrete off - in 
D wing. It was set up. : 

Q. And you had one at D wing, also? A. That is zee Pulling 
concrete off of that one. | 

Q. And you wanted to get over to D wing? A. That is right. 

Q. With the tower over there at D wing, which was nearer to 
where you wanted to go, why didn't you take that? A. Because, when 
you are pouring concrete, you just use the bucket, you see, when you 

33 are pouring concrete. So just the buckets operate. The skiff isn't 
operating. You have to take and put up your skiff block and rehook up 
your skiff, see? 

Q. Were there any skiffs working on either C, E, or D wing? 

A. No. : 

Q. And these three lifts that you mentioned, were they being run 
by John McShane Company? A. That is right. | 
Q. Those lifts would be part of your responsibility? A. ‘That is 





right. | 
Q. As part of your responsibility, had you instructed the opera- 
tors on those three lifts not to allow passengers to go up on them ? 
A. Not me. The superintendent takes care of that usually. | 
Q. And had they been instructed not to allow passengers to go up 
in the lifts operated by John McShane? A. Oh, yes, they know that 
nobody is allowed to operate--to ride them. 
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Q. That is a-- A. (Interposing) That is a standard thing. 

Q. That is a general-- A. (Interposing) No engineer is supposed 
to let anybody ride them. 

34 Q. And you knew that at the time you got in the lift there at B 
wing? A. Not at the time, I didn't even think about it. I wanted to go 
to the roof. 

Q. But you knew that passengers were not allowed to ride the 
material lifts? A. I knew it, yes. 

MR. BUTLER: I have no further questions. 

EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. LESSER: 

Q. You were in a hurry to get to the roof? A. That is right. I 
wanted to see how much concrete I needed. 

Q. This pouring job has to be done ina hurry? A. That is right. 
You can't let it set up because it gets a cold joint and the inspector 
gets on you and you might have to tear it out. 

Q. Did you, as assistant superintendent on the job, have any 
supervisory control at all over Kelly's men? A. No, I didn't have 
nothing to do with Kelly's men. They were subcontractors and they 
took care of their own work. 

Q. Did you have any supervisory control at all over the lift on 
which you were hurt? A. No. 

35 Q. Who set up that lift? A. Kelly. Kelly--they set their own 
lifts--towers up. 

Q. And who operated that lift? A. Bill Walker. 

Q. Is that an employee of Kelly's? A. Yes. 

Q. Have you seen Kelly's men use the lift to ride up previously? 
A. He is labor foreman. This is the only way he can get up and down 
on that thing. I mean, he was a bad teacher. 

Q. He used the lift? A. Oh, yes. Him and there was a number 
of their laborers used it too. 

Q. Any of McShane’s men also use that lift? A. I have seen 
McShane's men on there, sure. 
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. Before the accident? A. Yes. | 
. Did you ever use that lift before? A. No. That was my first 


. And your last? A. That is the last, yes, for any of them. 
* * * | 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BUTLER: 


* * * * 


Q. You were in a hurry to get the concrete done? A. That is 


Q. And that is why you were in a hurry to get to the roof 2 
A. That is right. : 
ae * * * 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. LESSER: | 
Q. I would like to clarify one thing further. Did you have any 
41 authority to give orders to subcontractors’ men; namely, John B. 


Kelly's men? A. No, just the superintendent, John B. Kelly's superin- 

tendent. But as far as giving orders to anybody else, no. | 
Q. So, in further amplification of your answer to Mr. Butler's 

question a few minutes ago, if something was going wrong on the sub- 





contractor's job, he was not doing his job properly, or the work was not 
getting done on time, would you or would you not have authority to tell 
his men what to do and how did that get the job done or to get it done in 
a hurry? A. No, I wouldn't have any authority to tell his men what to 


do; just his superintendent, just his superintendent. 
* * pd *x 


[ Filed October 28, 1958] 
MOTION FOR SUMMARY JUDGMENT : 
Comes now the defendant, John B. Kelly, Inc., and by and through 
its attorneys, Welch, Daily & Welch and moves this Honorable Court to 
enter summary judgment in its favor on each count of the complaint and 
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for grounds state as follows: 


That the testimony of the plaintiff taken by oral deposition on 
July 24, 1958, clearly shows that the plaintiff was contributorily negli- 
gent as a matter of law and that there is no genuine dispute as to any 
material fact. 

For these and other reasons that will be called to the attention of 
the Court upon the hearing of the motion it is respectfully submitted 
that the motion for summary judgment should be granted. 

WELCH, DAILY & WELCH 


By: /s/ Arthur V. Butler 


Attorney for Defendant 
* * a 


[ Filed January 13, 1959] 
ORDER 

Upon consideration of the motion for summary judgment filed 
herein by the defendant, the opposition thereto filed on behalf of plain- 
tiff and after full and complete oral argument thereon 

And the Court having written a Memorandum Opinion dated 
January 12, 1959, in which it sets forth its ruling for ruling that the 
said motion for summary judgment should be granted, it is therefore 
this 13th day of January 1959, 

ORDERED that the defendant's motion for summary judgment 
should be and the same is hereby granted and the judgment should ac- 
cordingly be entered in this cause in favor of defendant. 


/s/ Edward A. Tamm 
JUDGE 


[ Certificate of Mailing] 


[ Filed January 12, 1959] 
MEMORANDUM OPINION 
This is an action by the plaintiff to recover damages for personal 
injuries due to the alleged negligence of the defendant. 
After the pleadings were filed and the deposition of the plaintiff 





Lie : 
taken, the defendant moved for summary judgment--the main grounds 
for such motion being first contributory negligence on the part of the 
plaintiff and, second, that the plaintiff's exclusive remedy is through 
Workmen's Compensation. | 

A brief outline of the factual situation shows that the plaintiff in 
February of 1957 was employed as an assistant superintendent by John 
McShain, Inc., the principal contractor. The defendant was a sub- 
contractor engaged by John McShain, Inc. to do the brick work construc- 
tion. 

On the day of the accident, February 19, 1957, the defendant, 
through one Bill Walker, was operating a motor driven lift, which was 
used to carry bricks to.various floors of the building then under con- 
struction in Maryland. Also loaded onto the lift was a buggy, a gas- 
driven, wheeled vehicle used to carry the bricks. The plaintiff went 
onto the lift, sat on the buggy'’s seat and told the engineer, "Take me to 
the roof.” (P. 9, Deposition of Plaintiff.) He did this in spite of the 
fact that at a safety meeting which he attended sometime prior to the 
accident instructions were given that passengers were not to ride the 
material lifts on the job site. "Yes, we were instructed not to ride 
them." (p. 5 Deposition of Plaintiff). It was one of the plaintiff's duties 
to see that these regulations were carried out (p. 6, Deposition | of Plain- 
tiff) and if there was anything being done contrary to the safety regula- 
tions as put out by John McShain, Inc., he would "do EGRET 5 about it.” 
(p. 39, Deposition of Plaintiff). ! 

Also, on page 39 of the plaintiff's deposition there are the follow- 
ing questions and answers: 





'% %* * if you saw one of the workers start to go up in the lift, 
you would certainly do something about it? 


A. Well, I don't know on construction work, if you can get by, 
you get by and get it done. I mean, you are supposed to do that. 
I mean, it isn’t done. It isn't carried out on the job too strictly 
like that. : 
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Q. You mean to get by with something and don't get hurt, you 
are all right? 


A. That is -- 
Q. (Interposing) But if you get hurt, that is something else? 


A. That is right * * *" 


This plaintiff, at least as of the time of his deposition in July of 
1958, had been employed by John McShain, Inc. for approximately 4 
years and in construction work for "right around sixteen years." (pp. 
3 and 10, Deposition of plaintiff), so he was, or should have been quite 
familiar with the construction business. 

The plaintiff also states that at the time he was boarding the lift, 
he was not aware of the regulation against passengers riding on the 


lift (p. 9, Deposition of Plaintiff, emphasis supplied), but in response 
to the question, "You did know it was against regulations to ride the 
lift?", he answered, "I did, yes. That is a known fact to all the workers 
on any job, yes." 
Thus, it is apparent that there was a deliberate violation of safety 
rules or regulations by the plaintiff, and this constituted negligence, 
for the plaintiff by such violation placed himself in an area where he 
and others were forbidden to be. Therefore, in this sense his negli- 
gence contributed to the subsequent injuries he received, for if he had 
not violated the rules, obviously he would not have been injured. 
In the case of Bull S.S. Line v. Fisher, to use of Globe Indemnity 
Co., 77 A 2d 142, a Maryland case, the court stated in discussing 
negligence by a plaintiff: 
"Tt consists of some act of negligence on the part of the plaintiff 
which, whether great or small, directly contributes to the happen- 
ing of the accident, and, under our decisions, if it plainly appears 
that some negligence of the plaintiff did so contribute, the defend- 
ant is entitled to a verdict." 
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Accordingly, defendant's motion for summary judgment is hereby 
granted. f | 
Counsel will submit order. 


/s/ Edward A. Tamm 
JUDGE 


Dated: 1/12/59 


[ Filed February 5, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 4th day of February, 1959, that the 
plaintiff, Otis E. Smith, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 13 day of January, 1959 in favor of the defendant, John 
B. Kelly, Inc. against said plaintiff, Otis E. Smith. : 


/s/ Philip J. Lesser 
Attorney for Plaintiff 
* * x : 


[ Filed March 26, 1959] 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,010 


Appellant 


JOHN B. KELLY, INC. 


Appellee; 


STATEMENT OF POINTS 
Comes now the appellant Otis E. Smith by and through his attor- 
ney Philip J. Lesser, and submits the following as the only coe upon 
which the appellant will rely upon on an appeal: 
1. The Court erred in granting the Motion for Summary Judgment 
of the Defendant. 
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2. The Court erred in finding as a matter of law that the plaintiff 


was guilty of contributory negligence. 

3. The Court erred in finding as a matter of law that the plain- 
tiff's alleged violation of the safety regulation constituted contributory 
negligence. 

4. The Court erred in finding as a matter of law that the presence 
of the plaintiff on the lift contributed to the happening of the accident. 

5. The Court erred in concluding that the plaintiff's presence on 
the lift constituted contributory negligence as a matter of law. 

6. The Court erred in finding as a matter of law that the presen¢e. 
of the plaintiff on the lift was a proximate cause of the accident merely 
because it was in violation of the defendant's safety regulations. 

7. The Court erred in granting the Motion for Summary Judgment 
* although the pleadings and the depositions clearly demonstrated the 
existence of genuine issues as to material facts, namely, as to whether 
the plaintiff was an invitee of the defendant when he was on the lift and 
whether the plaintiff was guilty of negligence which was a legal or 
proximate cause of the accident. 

/s/ Philip J. Lesser 
* * * 


Attorney for Appellant 


[ Certificate of Mailing] 
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(i) 
APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 


1. Whether the plaintiff's actions, as the assistant superintendent 
for the general contractor on the job site, with some 16 years experience 
in construction work, having been present at a safety meeting conducted 
by the general contractor prior to the date of his injury, where the 





safety regulation prohibiting riding in material lifts was brought up and 
discussed; one of his duties being to see to it that the safety regulations 
were carried out; knowing of the dangers of riding on a material lift and 
in direct violation of the safety regulation asks the employee of the sub- 
contractor to take him up on the material life, thereby placing himself 
in an area of danger, constitute contributory negligence as a matter of 
law. 


2. Whether the plaintiff's actions, as the assistant superintendent 


for the general contractor on the job site, with some 16 years experience 
in construction work, having been present at a safety meeting conducted 
by the general contractor prior to the date of his injury, where the 

safety regulation prohibiting riding in material lifts was brought up and 
discussed; one of his duties being to see to it that the safety regulations 
were carried out; knowing of the dangers of riding on a material lift and 
in direct violation of the safety regulation asks the employee of the sub- 
contractor to take him up on the material lift, thereby placing himself 

in an area of danger, constitute assumption of the risks as a matter of 
law. | 


3. Whether under these facts the plaintiff at best was a mere 
licensee and as such the defendant as a matter of law owed him no duty 
other than to refrain from willfully or wantonly injuring the plaintiff. 
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COUNTER STATEMENT OF THE CASE 





The plaintiff was employed as an assistant superintendent by John 


McShain, Inc., the principal contractor engaged in the construction of 
the Atomic Energy plant at Germantown, Maryland. The defendant, 
John B. Kelly, Inc., was a subcontractor engaged by John McShain, Inc. 
to do the brick work construction on that project. In order to facilitate 
its work the defendant had erected, operated and maintained a motor 
driven lift or hoist enclosed in a tower which was used to carry bricks 
to the various floor levels of the building. On the day of the accident, 





2 


February 19, 1957, the defendant loaded onto the lift a motor driven 
wheeled vehicle called a buggy which was loaded with bricks. The buggy 
and bricks were to be hoisted to the fourth floor and there unloaded. 

The plaintiff as assistant superintendent on the job site directed the de- 
fendant's employee in charge of the operation of the lift to take him to 
the roof (Appellant's App. 8). The engineer replied that he was not going 
to the roof but that he would run the plaintiff up to the roof and then drop 
the buggy back from the roof to the fourth floor for unloading. The de- 
fendant was operating the lift through one of its employees, Bill Walker. 
As the lift was passing the floor level where the defendant's employees 
were working, the defendant's labor foreman informed the plaintiff that 
the fourth floor needed cleaning to which ‘the plaintiff replied that as 
soon as he got over to D wing where they were pouring concrete he 
would be right back, that he wanted to go to the roof to check the con- 
crete pouring (Appellant's App. 8). He was ina hurry to get to the 
roof as the pouring has to be done in a hurry and that you can't let it set 
up because it gets a cold joint and the inspector gets on you and you 
might have to tear it out. (Appellant's App. 14) As the lift rose past 
the fourth floor, the platform of the lift tilted, and the buggy rolled, 
catching in the framework and pinning the plaintiff against the braces of 
the hoist framework, resulting in serious injuries to the plaintiff. The 
defendant's labor foreman saw the skiff tilt and yelled "at the top of his 
voice to the engineer" to stop the lift. The defendant's engineer, who 
was located about 25 feet from the lift tower, stopped the lift when he 
felt the cable "taking up."" The employees on the job, including the 
plaintiff, had been instructed not to ride the lift and two safety meetings 


had been held wherein the employees were advised that it was against: 
the safety rules of the general contractor to ride the lift and that it was 
one of the duties of the plaintiff to see that these safety regulations were 
carried out. (Appellant's App. 6, 7, 8) This was the first time plaintiff 
had used the lift as he felt if you used the material lift and got by with it 
without being injured it was all right (Appellee’s App. A-2). According 
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to the plaintiff, prior to the date of his accident he had seen employees 
of the general contractor and subcontractor riding the material lift, but 
he did not do anything about it even though it was one of his duties to 
see to it that the safety regulation was carried out and personnel did 
not ride the material lift (Appellant's App. 14). . 


The defendant denies that it was negligent in any respect and 
denies that it had any notice that the buggy was moving on the platform 
and therefore there was no reason to stop the lift at that time. 


The defendant avers that the proximate cause of the accident was 
the negligence of the plaintiff placing himself in an area of danger, 
knowing that material lifts were not meant to carry personnel, that he 
knew that this is one of the dangers of riding the material lifts and 
thereby assumed the risk in riding on the lift as well as the fact that it 
was direct violation of the safety regulations. 


STATEMENT OF POINTS 


1. The District Court in granting the Motion for Summary Judg- 
ment under the provision of Rule 56 (c) Federal Rules of Civil Proce- 
dure was correct as the testimony of the plaintiff clearly disclosed that 
his actions constituted contributory negligence as a matter of law; in so 





acting, he assumed the risk of his negligent acts; and there was there- 
fore no genuine dispute as to any material fact. | 


SUMMARY OF THE ARGUMENT 


The plaintiff was at best a bare licensee and the only duty the defen- 
dant owed to the plaintiff was to refrain from willfully or wantonly injuring 
the plaintiff. There was no mutual benefit to the defendant when the plain- 
tiff placed himself in the area of danger and therefore there would not be any 
change in his status of a licensee. The plaintiff with full knowledge of the 
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dangers of riding a material lift, did so in direct violation of the safety 
regulation and thereby assumed the risk of being injured. 


ARGUMENT 
I 


ACQUIESCENCE IS NOT INVITATION AND AT MOST 
CHANGES STATUS OF TRESPASSER TO THAT OF 
BARE LICENSEE 


The plaintiff in this case was not invited on the lift by the employee 
of the defendant. The plaintiff as assistant superintendent for the general 
contractor, with general supervisory capacity directed the defendant's 


employee to take him to the roof for the express purpose of checking on 
the pouring of the concrete on D Wing to see that it was poured properly 
and to see if he had enough concrete left over to pour a concrete retain- 
ing wall, which was for the sole benefit of the general contractor. The 
defendant's employee told him that he was not going to the roof, as he 
was taking the bricks to the fourth floor, but that he would take him to 
the roof and drop back to the fourth floor. 


Appeliee's employee had no power or authority to bind the princi- 
pal in carrying out the direction of the assistant superintendent where 
such violated a isafety regulation,and this is particularly so where the 
relationship is such as was here that the appellee's employee was under 
the pressures, which are ordinarily encountered between an assistant 
superintendent of the overall job and a sub-contractor's employee. 


The fact that just before he got to the roof he talked to one of the 
employees of the defendant, who told him that the floor they were work- 
ing on needed cleaning and the plaintiff told him that he would be back to 
talk to him after he had completed checking on the concrete pouring, did 
not change the express purpose of his riding the material lift. Clearly, 
then, the plaintiff intended no benefit to the defendant and none was in 
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fact conferred when he placed himself in the area of danger; and he was 
at best a bare licensee. | 


The Maryland Court of Appeals in Carroll v. Spencer, 204 Md. 387, 
104 A 2nd 628, held: : 


"Acquiescence is not invitation, and at most, 
changes the status of a trespasser to that of a 
bare licensee to whom a property owner owes no 
greater duty than to a trespasser." 


Plaintiff, therefore, under the factual situation in this case, is at 
best a bare licensee. The Court in Carroll v. Spencer, supra, quoting 
from the opinion of Judge Soper in Duff v. United States, (CCA 4) 171 


F 2d 846, set out the duty owed to a bare licensee: : 


"Generally speaking, the owner of land in 
Maryland owes no duty with respect to the condi- 
tion of his land to a trespasser, or even to a 
licensee, whose presence upon the land is known 
to him, except to abstain from willful or wanton 
misconduct... The owner owes no duty to the 
trespasser or licensee to keep the premises safe 
or to anticipate his presence and warn him, and 
the trespasser or licensee acquires no right of 
recovery, except in the case of willful injury." 


This Court in Branan v. Wimsett, 54 D.C. App. 374, 298 | 

Cert. den. 265 U. S. 591, 44 S. Ct. 639, 68 L. Ed. 1195, stated: 
"A permission, whether expressed or implied, | 

is not an invitation to enter or use, and establishes | 


no higher relation than that of mere licensor and 
licensee." ; 





In this case there was no mutual benefit to the defendant to change 
the status of the appellant from that of a bare licensee to that of an in- 
vitee. The appellant in placing himself in an area of danger on the 
material lift was carrying out his duties as assistant superintendent, in 
checking the pouring of the concrete, which in no way benefited the de- 
fendant. (See: Arthur v. Standard Engineering Company, 98 U. S. App. 
D. C. 399) | 
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Appellee has reviewed all the authorities cited by the appellant and 
finds that they do not have any application to the case at bar, except for 
the case of Bull Steamship Line v. Fisher, 196 Md. 519, 77 A 2d 142, 
which was cited by the Court below in its memorandum opinion as 
authority for granting the defendant's motion for summary judgment, in 
that the appellant knew of the dangers in riding a material lift and there- 
fore was contributorily negligent in assuming those dangers. 


i 
CONTRIBUTORY NEGLIGENCE AND ASSUMPTION OF THE RISK 


The plaintiff in this case knew as a result of his many years in 
construction work that it was dangerous to ride on material lifts, and 
that his employer, the general contractor, had promulgated a safety 
regulation prohibiting personnel from riding on the material lifts. The 
plaintiff as assistant superintendent had the responsibility in carrying 
out and seeing to it that this regulation was enforced. The object of the 
regulation was to prevent the workers from being injured as lifts were 
not constructed to carry passengers and a reasonable, prudent man 
could foresee that he might be injured if he rode on the material lift. 
The plaintiff knew of the dangers and that by his riding on the lift in 
direct violation of the safety regulation he was contributorily negligent 
and assumed the risk that he might be injured. The plaintiff's actions 
in placing himself in an area of danger were the proximate causes of the 
injury. The danger of passengers riding on the material lift was as 
apparent to the plaintiff as it was to the general contractor who made 
the regulation against passengers riding in the material lifts. 


For the purpose of this case, contributory negligence and assump- 
tion of the risk are practically identical. In the case of Warner v. 
Markoe, 121 Md. 351, 189 A 260, the Maryland Court of Appeals, speak- 
ing through Chief Judge Bond, said: 
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"The distinction between contributory negli- 
gence and voluntary assumption of the risk is often 
difficult to draw in concrete cases, and under the 
law of this state usually without importance, (em- 
phasis supplied) but it may be well to keep it in 
mind. Contributory negligence, of course, means 
negligence which contributes to cause a particular 
accident which occurs; while assumption of risk 
of accident means voluntary incurring that of an 
accident which may not occur, and which the per- 
son assuming the risk may be careful to avoid after | 

starting. Contributory negligence defeats recovery | 
because it is the proximate cause of the accident | 
which happens, but assumption of the risk defeats 
recovery because it is a previous abandonment of 
the right to complain if an accident occurs.” | 
In the instant case the appellant as a bare licensee was owed no 
duty of care by the appellee except to refrain from willfully or wantonly 


injuring the appellant. The appellant's complaint sounds in ordinary 





negligence and there is no claim of willful or wanton conduct on the part 
of appellee; and, in fact, no such claim could be made on the facts 
revealed in appellant's deposition. The appellant, with full Inowledge of 
the danger in riding on a material lift, assumed the risks of being in- 
jured and is barred from any recovery as a matter of law because of 
his previous abandonment of the right to complain if an accident occurs. 
Appellant's conscious assumption of the risk of injury on the lift is 


clearly demonstrated wherein he testified that if you get by with violating 
safety regulations without getting hurt, it is all right. : 


I believe this case is analogous to the case of Le Vonas v. Acme 
Paper Board Company, 40 A 2nd 43, where the plaintiffs as employees 
of a contractor sued the owner for injuries they sustained when a beam 
hit a main electrical line and when one of the plaintiffs touched the beam 
when he saw it coming towards him. In that case the Court held: 

"That it is a matter of common knowledge that : 
any line carrying electric current is dangerous to © 


amore or less degree. The fact that a wire is 
charged with electric current is notice of danger, 
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and person mindful of his safety should treat it 
with caution. When a person voluntarily touches 
or approaches nearer than a reasonably prudent 
person would, an electric wire, which he knows, 
or which a person of ordinary knowledge or ex- 
perience would have reason to believe, is suffi- 
ciently charged with electricity to be dangerous 
and in consequence thereof he is injured, it will 
be assumed as a matter of law that his own negli- 
gence contributed to the accident." 


The Court further held that the plaintiffs' injuries were caused by 
their own negligence; and since there was no duty on the part of the de- 
fendant to warn the independent contractor or his employees that the 
electric wires were dangerous, they affirmed the judgments entered in 
the court below upon the directed verdicts in favor of the defendant. 


We have, therefore, a plaintiff, a bare licensee, who had know- 
ledge of the danger in using this lift, and was, in fact, charged with the 
duty to prevent personnel from using these lifts, who in disregard of his 


own experience and in violation of his clear duty, assumed to place him- 
self in a position of danger and suffered injury thereby. 


CONCLUSION 


Appellee respectfully submits that the record in this case is 
crystal clear and reveals appellant (plaintiff below) bottomed his action 
against the defendant on a claim of ordinary negligence. 


From a careful perusal of the facts in evidence; namely, the 
deposition of the appellant, (plaintiff) it is obvious that at best appellant 
was a bare licensee and as such he would not be entitled to recover 
without a showing of willful or wanton negligence. The evidence dis- 
closes beyond peradventure that appellant completely dis- 
regarding safety regulations of his employer, (one of his duties being 
the carrying out of these regulations), rode the material lift; he thereby 
assumed the risk attendant upon his doing so; and when an injury occurred, 
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he had assumed the responsibility therefore. On this state of fact, had 
the case been permitted to go to trial, the Court would have been com- 


pelled at the conclusion of the plaintiff's evidence to grant a motion for 
a directed verdict in favor of defendant. It therefore follows that the 
action of the Court below in granting the motion for summary judgment 
should be sustained. ! 


Respectfully submitted, 


H. MASON WELCH 
J. HARRY WELCH > 
J. JOSEPH BARSE 
ARTHUR V. BUTLER ! 
WALTER J. MURPHY, JR. 
JAMES A. WELCH | 


Investment Building 
Washington, D. C. 


Attorneys for Appellant 
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APPENDIX FOR APPELLEE 


EXCERPTS FROM DEPOSITION OF OTIS E. SMITH 


Washington, D. C., July 24, 1958 
* * * * 
Thereupon, 
OTIS E. SMITH, 
* %* * was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BUTLER: 
* *x * * *x 
Q. Mr. Smith, as assistant superintendent of the job for the 
general contractor, John McShain, on the Atomic Energy Commission 
job, you are in a supervisory control of the entire job site, is that 
correct? A. That is right. | 
Q. Now, in that position, you supervise and observe the work done 
by all subcontractors on the job, is this not correct? A. That is right. 
Q. If the various subcontractors have fallen behind in their work, 





or if they are not doing their work properly, you, as the assistant site 
superintendent, in behalf of the general contractor, would look into it? 
A. That is right. : 


Q. Also, as assistant job superintendent for the general contrac- 


tor, if there were violations of safety regulations on the job site, you 
would look into that and remedy the situation? A. Well, I don't know, 
on a construction job a lot of stuff goes by, you know, that-- : 
39 Q. (Interposing) You don't know about. A. That is right. 
Q. But if there was anything there being done that was contrary 
to the regulations for safety, as put out by John McShain Company, you 
would certainly do something about it? A. That is right. | 
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Q. And referring to these lifts over on wing C, E, and D, which 
were maintained and operated by John McShain Company, if you saw 
one of the workers start to go up in the lift, you would certainly do 
something about it? A. Well, I don't know on construction work, if you 
can get by, you get by and get it done. I mean, you are supposed to do 
that. I mean, it isn't done. It isn't carried out on the job too strictly 
like that. 

Q. You mean to get by with something and don't get hurt, you are 
all right? A. That is-- 

Q. (Interposing) But if you get hurt, that is something else? 

A. That is right. I would like to make a correction on one thing there. 
On the C wing. I made a mistake on C wing and D wing. Take it off of 
D. We had it on C and pouring in from C to D and we only had one 
tower to take care of both wings. 

Q. On that particular day of February 19, 1957, there was only 

40 one tower? A. There was one tower on C and one tower on E, 
that John McShain had. 

Q. That was pouring into D wing? A. That is right. I said on 
D there was a tower, but that was wrong. 

Q. On February 19, 1957, other than the ladders that you have 
stated, was there any other means to get up to the roof? A. Just bya 
hoist, that is all. 

Q. And if you wanted to on that date, you could have gone over to 
the lift on C and E wing and had them put the skiff on and ride up in the 
skiff? A. Oh, I couldn't have done that. I mean I could have done it 
but it would stop the concrete pouring. I was trying to get the concrete 
in. 

* * * * * 


41 Q. You would have the authority to tell the superintendents for 


the various subcontractors, who in turn would tell their own men? 
A. Yes. 
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REPLY BRIEF FOR APPELLANT 


I 


The Active Negligence Of Defendant In Loading And © 
Operating The Lift Was A Breach Of Duty Owed Plaintiff | 


| 


A. | 
Defendant Was Not An Owner Or Possessor Of Land 


Appellee has mistakenly categorized the appellant as a "L icensee."' 


Accordingly, appellee's contention concerning its duty to appellant is er- 
roneous. The rule cited by appellee is only applicable where a “land 
owner" is involved and the cause of action grows out of an injury sustained 
by a trespasser or licensee on the land of the owner. A subcontractor 
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on a construction project does not have the status of a possessor or Oc- 


cupier of land with respect to the degree of care owed to employees of 
other contractors on the same project. The plaintiff and defendant in 

the present case were equal in their rights, and each was a person invited 
on the premises by the land owner or possessor who occupied a position 
of superior authority. The plaintiff and defendant each owed to the other 
the duty to exercise the ordinary care of a reasonably prudent man for 
the safety of the other. This rule was thus stated in the case of Larson 


v. Tri-City Electric Service Co., (1943) 132 F. 2d 693: 


"We think the relationship of plaintiff and de- 
fendant was not such that defendant owed plaintiff 
a duty merely not wantonly or willfully to injure 
plaintiff. Plaintiff and its employees and defen- | 
dant and its employees were each occupants or ten- | 
ants of the plant for the purpose of performing | 
their respective subcontract. Neither had any | 
right to possession other than as such subcontractor. 
Each was present at the invitation of the owner and | 
the general contractor; each of them was granted | 
use of the plant and its equipment for the purpose of 
and to the extent necessary in performing its re- | 
spective legal obligation. Neither had any author- 
ity over the other or over its employees; eachof | 
them was a co-tenant with equal rights and equal 
privileges and consequently must be held to the duty 
of co-tenants in use of common property or of fellow- 
travelers on the highway, each of whom is rightfully 
in the place occupied, -- a duty to exercise reason- 
able care for the safety of the co-tenant or the fellow- 
traveler." | 





B. 


Defendant Is Liable For Its Active Negligence 


The defendant next contends that it owed no duty to plaintit “except 
to abstain from wilful or wanton misconduct." 


There are important qualifications on the application of the rule 
urged by the defendant. As pointed out in Duff v. United States, (CCA 4) 
171 F. 2d 846, 848: | 
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"In Maryland, the duty of the possessor to use care 
to avoid injury to a trespasser or licensee on his 
land does not arise until he has actual knowledge 
that the other is in peril; and if he fails under such | 
circumstances to exercise the care of a reasonably | 
prudent man he is said to act with reckless disregard 
of the safety of others and his action is described as: 
wilful and wanton misconduct." : 


A distinction is made between injury caused by the unsafe condition 
of the premises and injury caused by the actions of the occupier and his 
employees. As to active negligence, the liability of the occupier is the 


same to a licensee as to an invitee. Radio Cab Inc. v. Houser, 76 U.S. 
App. D.C. 35, 128 F. 2d 604, 605. | 





This distinction has long been recognized by the courts of Maryland. 


Burke v. Maryland D. & V. Ry. Co., 134 Md. 156, 161, 
ap TOO LAT 0S cOOSsa ae | 


Petrol Corporation v. Curtis, (Md. C. of A.) 59 A. 2d 329, 331. 


The Maryland Court of Appeals noted in the Burke case, supra, 


. although the owner of premises is not liable 
to a trespasser or licensee for injuries resulting 
from any defect in the existing condition of the 
premises, he is liable to a licensee for injuries 
resulting from any active negligence on his part 
or of his servants . . .' 


Il 


Plaintiff Did Not Assume Risk Of Defendant's Negligent 
Conduct And Was Not As A Matter Of Law Contributorily Negligent 
Assumption of risk requires the voluntary, deliberate exdosure to 
an obvious, known and appreciated danger. Restatement, Torts, Sec. 466; 
Prosser, Torts, (1955 Ed.) p. 303; 38 Am. Jur. Negligence Sec. 171. 
"Knowledge of the risk is the watchword of the defense of assumption of 


risk." Cincinnatti N.O. & T.P. Ry. v. Thompson, (CCA 6) 236 Fed. 1, 9. 
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At most the plaintiff assumed only the risks which were known to 
him - that the lift was not constructed for passengers, and that there was 
a risk of falling from it. He did not assume the risk of active negligence 
on the part of defendant. He did not know in advance that the defendant 
would be negligent, or that the buggy would be loaded on the lift in an 
improper and negligent manner, or that the lift would be negligently 
operated. The danger which was created when the buggy began to roll 
and the lift continued to rise despite the shouts to the defendant's 








employee to stop it, was one created by the acts of the defendant and 
from which the plaintiff could not possibly extricate himself. : 


Certainly, if plaintiff had walked in the area of the lift when the 
buggy rolled off because of defendant's negligence, and had been injured, 
the absurdity of the claim of assumption of risk would be apparent. 


The fact that the plaintiff may have been negligent with respect to 
a hazard - the risk of falling - other than the hazard which caused the 
injury, does not constitute contributory negligence. | 


Thus, in the leading case on this subject, Smithwick v. Hall & & 
Upson Co., (1890) 59 Conn. 261, 21 Atl. 924, it appears that plaintiff 
who was helping to fill an icehouse from a platform, violated instructions 
to keep off the unfenced half of the slippery platform because of the 
danger of falling. When, because of the defendant's negligence, the wall 
of the building fell, largely on the unfenced portion of the platform where 
plaintiff was working, plaintiff fell to the ground and was injured. The 
court held that he might recover, since his negligence did not extend to 


such a risk. See also Restatement, Torts, Sec. 468, Ill. 2 and Prosser, 
Torts (1955 ed.) p. 286. | 





Similarly, where a person riding on the running board of ‘an auto- 
mobile is injured by another vehicle, it has been held that the risk of 
injury by such other vehicle is not, as a matter of law, the hazard in 
respect of which such person's conduct is negligent. : 

Kryger v. Panaszy, 123 Conn. 353, 195 Atl. 795 

Cosgrove v. Shusterman, 129 Conn. 1, 26 A. 2d 471. 


ot et eat camera 4 








3) 
Til 
Was The Plaintiff Invited To Board The Lift? 


The defendant contends that its ‘employee had no power or author- 
ity to bind the principal" with respect to the use of the lift. This conten- 
tion is not based on the record, and is an issue of a material fact which 
cannot be resolved on a motion for summary judgment. Whether or not 
the employee did authorize the plaintiff to use the lift, and whether he had 
authority, either real or apparent, to bind his principal in this respect, 
are questions under the facts of this case for determination by a jury. 
These issues of fact together with the issues of fact relating to the de- 
fendant's active negligence in loading and operating the lift and as to 
plaintiff's contributory negligence are posed by the plaintiff. : 


Respectfully submitted, 


PHILIP J. LESSER 
RAYMOND C. KATES | 
SIDNEY EDELMAN 
I. IRWIN BOLOTIN 


917 - 15th Street, N. W. 
Washington, D.C. | 


Attorneys for Appellant 














PETITION FOR REHEARING 


Giited States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 
United States Court of Appeals . 
For the aaa 

District of Columbia Circuit 


No. 15,010 | 
Ss FILED FEB 194990 


Appellant, 


OTIS E. SMITH, 


JOHN B. KELLY, INC. 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SIDNEY EDELMAN | 
PHILIP J. LESSER — 
I. IRWIN BOLOTIN 
917 - 15th Street, N.W. 
Washington 5, D. C. 


Attorneys for Appellant 








« 


ROBERT 1. THIEL 
Printer 











UNITED STATES COURT OF AP 
For The District Of Columbia Circuit 


PEALS 


ee 


No. 15,010 


ee 


OTIS E. SMITH, 
Appellant, 


JOHN B. KELLY, INC. 
Appellee. 


ee 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ee 


PETITION FOR REHEARING 


—— 





The appellant, Otis E. Smith, moves the Court to grant a rehear- 


ing and for grounds therefor states that in affirming the summary 
judgment of the United States District Court for the District of Colum- 


bia, the Court erred as follows: 








| 
| 
2 : 
| 


1. The opinion of the Court assumed erroneously that under the 
law of Maryland the issue of appellant's status in using the lift was one 
of law to be decided by the Court. | 


2. The opinion of the Court in assuming certain charges of 
negligence failed to consider other charges made by appellant concern- 
ing the negligent construction of the hoist framework and the negligent 
loading of the buggy, which charges were sufficiently specified in the 
Complaint so as to present issues of fact as to the maintenance of a 
hidden danger and defect. : 


3. The opinion of the Court failed to consider and decide the 
principal question in this case which was concerned with the assumption 
of facts, and the drawing of inferences by the Court for decision of fact- 
ual issues as questions of law. i 


ARGUMENT 


WHETHER APPELLANT WAS INVITEE OR TRESSPA 
MUST, UNDER THE MARYLAND LAW, BE RESOLVED AS 
A JURY ISSUE. IMPLIED INVITATION TEST TO BE — 
PLIED IN DETERMINING SUCH STATUS. 
The opinion of the Court states that the appellant is that the 
operator of the lift "was not authorized to allow the lift to be used by 
unauthorized persons," and further, that appellant "knew that the 


operator was without authority to allow him to ride thereon." There 





is no basis in the record for the Court to assume these facts. On the 
contrary, the record.is clear that the lift had been used by other 
employees of the appellee and of the general contractor as a passenger 


conveyance. The inferences drawn by the Court concerning the authority 


of the operator to allow appellant to ride on the lift should be posed as 
a factual issue rather than a legal issue as was done by the Court. The 


lack of authority of the operator to bind the appellee is argued in the 
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appellee's prief but is not supported in the record. The issue of 
acquiescence alone is not involved since the Maryland Court of Appeals 
has also adopted the implied invitation rule. In the most recent case on 
that point, Crown Cork & Seal Company v. Kane, 213 Md. 152, 131 A. 
2nd 470, 474 that Court in quoting with approval the rule laid down in 
Phillips v. Library Co., 55 N.J.L. 307, 315, 27 A. 478 stated: 
"The gist of the liability consists in the fact that the 

person injured did not act merely on motives of his 

own, to which no act or sign of the owner or occupier 

contributed, but that he entered the premises because 

he was led by the acts or conduct of the owner or 

occupier to believe that the premises were intended 

to be used in the manner in which he used them and 

that such use was not only acquiesced in, but was in 

accordance with the intention or design for which the 

way or place was adapted and prepared or allowed to 

be used." (Emphasis added) 

It must be noted in this case that there was no mere passive 

acquiescence in appellant's use of the lift. The operator of the lift 
offered to make a special trip for the appellant and undertook to carry 
him to the roof. These facts coupled with the accepted use of this lift 
as a passenger conveyance, were sufficient to present an issue of fact 
for jury resolution and will support a finding of an implied invitation 
which is all that is necessary under the Maryland law to give appellant 
the status of an invitee. | 





APPELLANT'S FACTUAL CHARGES ARE 
SUFFICIENT TO SUPPORT FINDING OF 
HIDDEN DANGER OR DEFECT 


The opinion of this Court (page 3) admits that appellant might 
recover (even if he were a trespasser) if his injury was due to “the 


maintenance of a hidden danger or defect." We are in agreement. 
Although appellant does so charge in his Complaint, the Court failed 
to draw any inference to support a finding of ''the maintenance of a 
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hidden danger or defect."" The Complaint thus charges that the accident 
occurred by reason of the "negligent and careless construction, erection, 
loading and operation of the lift’ by the appellee. These are definite 
specifications of acts of negligence which constitute "a hidden danger 

or defect." There is nothing in the record to indicate that appellant 
knew of the faulty construction of the hoist framework or of the faulty 
loading of the buggy. These charges of the appellant are sufficient to 
raise a genuine issue of fact for resolution by the jury as to whether 

his injuries were the result of ''a hidden danger or defect.” 


ASSUMPTION OF RISK ISSUE UNDER MARYLAND 
LAW MUST BE RESOLVED BY JURY 


What we have said concerning a submissible jury issue on the 
maintenance of "a hidden danger or defect" applies with equal force 
to the assumption of risk doctrine. Admittedly, appellant could only 
assume a risk of which he was aware. The Court's opinion disposes 





of this issue by stating that appellant "deliberately incurred the risk 
incident to the use of the lift — an instrumentality which he knew to 

be dangerous."" There is no basis in the record for the Court to assume 
or draw any inference that the appellant knew that the lift was a danger- 
ous instrumentality. On the contrary, the record is completely devoid 
of any facts to sustain this inference. There is nothing in the testimony 
to show that there had been any previous accidents or injuries resulting 
from the use of this lift by other employees, although it had been used 
by other employees on prior occasions. We state the inference of danger 
must be left for determination as a factual jury issue rather than for 

' determination as a legal issue. 


As was pointed out by the Maryland Court of Appeals in Bull S. S. 
Line v. Fisher, 196 Md. 519, 77 A. 2nd 142, 146: 2 
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"“* * * every risk is not necessarily assumed by 
one who works in a dangerous place or at a danger- 
ous occupation. He assumes only those risks © 
which might reasonably be expected to exist, and, 
if by some action of the defendant, an unusual © 
danger arises, that is not so assumed. Where 
there is a dispute whether the risk is assumed or 


not, that question is usually left to the jury." 
(Emphasis added) 


SUMMARY JUDGMENT PROCEEDINGS SHOULD 
NOT BE USED TO REPLACE TRIAL BY JURY 





The Court in this case by assuming facts and drawing infer- 


ences from the evidence has replaced the fact finding finction of the 
jury. The principal question in this case is thus concerned with the 
action of the Court in precluding appellant's right of recovery through 

a Motion for Summary Judgment. We would have no quarrel with the 
opinion of the Court in assuming certain facts and in drawing certain 
inferences from the evidence, provided such assumptions and inferences 
had been presented for jury resolution. Our disagreement with the opin- 
ion of the Court is in respect to the adoption of such assumptions of fact 
and in making findings of fact as a legal issue alone. Appellant has 

filed this Petition for Rehearing in the attempt to demonstrate to the 
Court that there was a sufficient basis in this case for submission of the 
applicable issues toa jury. The purpose of the Summary Judgment rule 
is not to replace trial by jury. In order to avoid such a result, the lower 
court, by Order dated February 5, 1960, amended Rule 9 of its Local 
Civil Rules by requiring that there shall be served and filed with each 
Motion for Summary Judgment, a statement of the material facts as to 
which the moving party contends there is no genuine issue. This amended 
rule further provides that the party opposing the Motion may file a concise 
“statement of genuine issues" setting forth all material facts as to which 
it is contended there exists a genuine issue necessary to be litigated. 


| 
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We have attempted to set forth in this Petition for Rehearing the material 
facts as to which we contend there exists a genuine issue necessary to be 
litigated. : 


The entire thrust of our argument is that summary judgment 
entered on a single pre-trial deposition of a plaintiff is a drastic remedy 
and should not be invoked when all of the essential facts ee not been 


determined in the pre-trial depositions. 


As was said by the Court in Champlin v. Oklahoma ee Manu- 


facturing Company, 269 F. 2nd 918, 922 (10th Cir.): ; 
| 
"Summary relief cannot be imposed as trial 
by affidavit; such relief is drastic and can only 
be imposed when all facts are admitted which are 
determinative of duty or right." 
| 
And in the case of Krieger v. Ownership Coxporation 270 F. 2nd 
265, 273, (3rd Cir.) the Court said: 


“The District Court's error on the latter score | 
was compounded by its error in ‘assuming' the | 
facts to be as stated by plaintiff's counsel in the 
pre-trial proceedings and at the argument on the 
motion for summary judgment. Summary judg- 
ment proceedings under the Federal Rules of Civil 
Procedure must be conducted under those rules | 
and not under the Marquis of Queensbury rules. | 
Unless contentions are properly pleaded or pre- 
sented in the manner prescribed by the Rules or 
stipulated by the parties they cannot be consid- | 
ered by the trial judge as the basis for an 'as- | 
sumption.’ " : 

It is respectfully submitted that this Petition for Rehearing should 
be granted. i 


Respectfully submitted, 


SIDNEY EDELMAN 
I. IRWIN BOLOTIN 
PHILIP J. LESSER 
917 - 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellant 
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CERTIFICATE OF GOOD FAITH 


We, I. Irwin Bolotin, Sidney Edelman and Philip J. Lesser, 
attorneys for the appellant herein, hereby certify that, in our opinion, 
the grounds set forth in the Petition for Rehearing are substantial 
and that the petition is filed in good faith and not for the purpose of 


delay. ! 
| 


SIDNEY EDELMAN 


|. IRWIN BOLOTIN 


PHILIP J. LESSER SO” 


CERTIFICATE OF SERVICE 


| 

I hereby certify that a copy of the foregoing Petition for Rehearing 
was served on Messrs. Arthur V. Butler, H. Mason Welch, J. Harry 
Welch, J. Joseph Barse, Walter J. Murphy, Jr., and James A. Welch, 
Investment Building, Washington 5, D. C., Attorneys for Appellee, this 
19th day of February, 1960. : 





IRWIN BOLOTIN 





